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Board of Selectmen
TOWN OF LANCASTER
Municipal Building

695 Main Street
Lancaster, MA 01523

Dear Lancaster Selectmen:

Our office has been asked by James Piermarini to research the possibility of the
Town selling property it owns on the Town Common. The Estate of Pauline R. Thayer
left the property to the Inhabitants of the Town of Lancaster. Mrs. Thayer’s will in 1934
left 18.9 acres to be used by the Town “to be used by the said town for the purposes of
providing a proper and adequate recreation and play ground center for the inhabitants of
the Town of Lancaster ....” (a copy of Mrs. Thayer’s will, in its pertinent parts, are
attached hereto as Exhibit A). This parcel is referred to herein as the “Gymnasium
Property.” The “Old Inn” land (as shown on a plan recorded with the Worcester District
Registry of Deeds in Plan Book 22, Plan 38, a copy of which is attached hereto as
Exhibit B) was excepted from this devise, and therefore excepted from the restrictions
imposed by Mrs. Thayer in her will (see Article 2 of said will in Exhibit A). That
property was left to Lancaster Social Service Association. The LSSA deeded this
property to the Town in two separate deeds recorded in Book 3775, Page 457 and Book
5363, Page 466 (copies of said deeds are attached hereto as Exhibit C).

In 1956, the residual beneficiaries of Mrs. Thayer’s will, Massachusetts General
Hospital and House of the Good Samaritan attempted to release the Gymnasium Property
from the restriction that the property be used as a playground. It is my opinion, however,
that this attempt fails to remove the restriction imposed by Mrs. Thayer’s will, and that
the Town can neither convey the property nor change the use of the property from a
“playground use” without a vote of the Massachusetts legislature.

As I am sure you are aware, the town need a two-thirds vote at town meeting
under Mass. Gen. Laws, ch. 40, sec. 15 (a) in order to convey town owned real property.
In addition to this requirement, in order for the town to convey the Gymnasium Property
without running afoul of the restriction, the town would first need to comply with Article
49 of the Massachusetts Constitution. Article 49 guarantees the citizens of the
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Commonwealth the right to enjoyment of what we would call open space. Because
Thayer’s will restricted the property to use as a playground, Article 49 would apply to
this property, disavowing any attempt to change the use of the property without a two-
thirds vote by both the State Senate and State House of Representatives.

If the town endeavored change the use of the Gymnasium Property or to sell it
without having the restriction successfully removed, title to the Gymnasium Property
would revert by operation of law to the Estate of Pauline R. Thayer. Therefore, I would
highly recommend preserving the property as Mrs. Thayer’s will provided or gain
permission from the Legislature to change the use prior to any attempt to convey the
Gymnasium Property or change its use.

If you have any questions, please do not hesitate to call me. Thank you for your
attention to this matter.

Very truly yours,

~7

/‘//rff/w/p P & T
Daniel R. Perkins, Esq.
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