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Wovember 18, 2004

BY FACSIMILE - (978) 368-8486

Hon. Joanne C. Foster and
Members of the Board of Selectmen

Lancaster Town Hall

P.Q. Box 2903

Lancaster, MA 01523

Re: Town, Green Bujldings - Land Use Restriciion

Dear Members of the Board of Selectmen:

“ou have asked us to review certain materials assembled by the Town Green B Idings
Advisory Committes (“Committee™) in connection with its review of future uses for the
Memorial School/Tercentenary Building and the Prescott Building (“Tewn Buildings™). You
have specifically asked us if there are any restrictions that might affect re-use or develuj ment of
the Town Buildings. You have also asked for advice on how the Town might best deteriine the
exact property lines for the land on which the Town Buildings are located.

We have been provided with a copy of the will of Pauline Thayer. Under this first codicil
10 this will, the Town was given the 18.9 acres of land (the “Thayer Land™) oripinally & wsed to
the Nathanial Thayer Playground Assoc, by Jease dated December 19, (912 “to beusec by the
said town for the purposes of providing a proper and adequate recreaticn and playgroun | center
for the inhabitants of the Town of Lancaster”. T understand that your surveyor, David Foss, has
determined that a portion of the Memorial Building sits the Thayer Land. T also undersiind that
M. Ross’s research indicates that the rest of the land under the Town Huildings was az:juired by
several deeds, none of which contain restrictions on the nse.

On the assumption that the restriction was created upon the death of Mrs. Thaye i 1 034,
under G.L. ¢. 184 § 28, the restriction itself would be unenforceable afier 1984. Section 28 states
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that “no resiriction imposed before January 1, 1962 shall be enforceable after the expiration of
fifty years from its imposition unless a notice of restriction is recorded before the expirit.on of
such fifty years or before Jamary 1, 1964, whichever is later subject to certain conditiomi. The
materials you have provided do not indicate that an extension of the restriction was reconed.

Notwithstanding the provisions of this Section, the recremtional use is permanent]y
protected under Asticle 97 of the Massuchusetts Constitution,

Aticle 97 created a constitutionally mandated protection for land acquired for ¢pen
space, conservation, and recreation purposes. Specifically, Article 97 provides as follow i

Article XCVIL Article XLIX of the Amendments to the Constitution is hereby iuinulled
and the following is adopted in place thereof: - The people shall have the right 1o clean
air and watet, freedom from excessive and unnecessary noise, and the patural, 5o mic,
historic, and esthetic qualities of their environment; and the protection of the peaple m
thetr right to the conservation, development and utjlization of the agricultural, 1 neral,
forest, water, air and other natural resources is hereby declared to be a public prrpose.

The general court shall have the power to enact Jegislation necessary or expedity 1o
protect such rights.

Tn the furtherance of the foregoing powers, the general court shall have the povierto
provide for the taking, upon payment of just compensation therefor, or for the ¢ juisition
by purchase or otherwise, of lands and easements or such other interests thereil . s may
be deemned necessary to accomplish these purposes.

Lands and easements taken ot acquired for such purposes shall not be used for b her
purpases or otherwise disposed of except by laws enacted by a iwo thirds vote, t ken by
yeas and nays, of each branch of the general court.

As interpreted by the courts, Article 97 prohibits the change in use of any land 8 quired
for conservation, open space, and recreational purposes to any other use without following the
procedures set forth in Article 97, including a two-thirds vote of both houses of the leg:: lature.

Once Article 97 became law in 1972, it applied to all land acquired and held fo:
recreation purposes. In my opinion the Thayer Land hecame subject to the protection::  f Article
97 in 1972

In the event that the Committee recommends a change in the recreational use ¢.f the
Thayer Land, the municipal body that holds ecustody of the Thayer Land, which I assu k. is the
Recreation Commission, rimst vote to declare that the Thayer Land is ro longer needed for
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recreational purposes. Town Meeting rmusi then vote, by & two-thirds majority, to trans{it
custody to the Board of Selectmen for the new mumnicipal purpose, which might include |arposes
of sale, Because of the protections afforded hy Article 97, the change in wse also requie the
approval, again by a two-thirds vote, of both houses of the legislature.

In answer to your question on professional services necessary to make the detern mation
of the exact property lines for the land on which the Town Buildings ard the Town Hall e
Jocated, in my opinion, this determination should be made by a professional land surve .

I understand that the Town’s ownership of the land under the Tywn Buildings v.: 2
acquired through several deeds ani under the will of Pauline Thayer. However, ag witly my

property owner, these various parcels are now merged into one, albeii in the Town’s cas, held
by different “custodians”.

Tn my opimon, the question of the property deseription could be approached in ([ 2 same
fashian as the boundary line agreernent with First Church. Trecommend that a surveycc be
engaged to prepare a plan of all of the Town's property on Main Street and that the pre porty be
divided into “lots” designated as “Town Halt”, “Library”, “Town Greer”, “Tercentena
Building”, and “Memorial School™.

The next step would be to make a determination of the custody of the various kil To the
extent that custody is held by municipal bodies other than the Board of Selectmen, theue
custadians should, be contactad to begin the process for voting their particular parce] ar
“surplug”. These votes would be done in anticipation of a transfer of custody by Towr J/eeting.
The Town should also begin the process for release of the Article 97 protection of the
recreational use for the Thayer Land. -

If the Committee decides to scll any of the lots, a recordable plan would be necs sary.
Authotization to sell the newly created lot rust be obtained from Town Meeting. Plesis: keep in
mind however that the legislature will more than likely fequite the Town to provide ar | dequate
sibstitute for the lost recreational land.
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1f you have any further questions regarding the issues reparding the potential re- uie of the
Town Buildings, please do not hesitate to coniact 8.

ery truly yours,
Kathleen M O'Dmnnell
KO’D/jmb

23602 TM1.ANCA00L
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